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CHAIR AND MEMBERS,

TO:

~~,

:

SUBJECT:

COMMUNITY AND PROTECTIVE SERVICES COMMITTEE
MEETING ON FEBRUARY 8TH, 2010
JAMES P. BARBER
CITY SOLICITOR
REGULATION OF SMOKING IN FRONT OF ENTRANCES TO PUBLIC
BUILDINGS

RECOMMENDATION
That, on the recommendation of the City Solicitor, this report BE RECEIVED for information.

BACKGROUND
The Chair of the London Public Library Board, David Winninger, advised the Community and
Protective Services Committee at its January 11, 2010 meeting of the following motion of the
London Public Library Board:
It was moved by Controller Barber and seconded by Mr. Morgan that the City of London be alerted to the
mat/er of smoking at the Dundas Street entrance to the Central Library and seek assistance from the City and
the Middlesex London health Unit to resolve this matter. (L09161.3)

An excerpt from the Report to the Library Board from its Meeting of October 22, 2009 (attached
to the CPSC Agenda for January 11 2010) states "Second hand smoke is the number one
complaint, followed by inability to access the door entrance because of the number of people
standing around blocking the access. Patrons complain about the rudeness of people standing
in the way."
_Subsequently at its meeting of January 18, 2010, Council resolved:
That the attached communicaiion
dated November 26, 2009, from D. Winninger, Chair, London Public Library
Board, related to smoking at the Dundas Street entrance of the Central Library BE REFERRED to the Civic
Administration
and to the Middlesex London Health Unit for review and report back to the Community and
Protective Services Committee (CPSC) with respect to possible revisions to the current by-law and/or
enforcement options, as well as the experience of other municipalities related to the regulation of nuisance
smoking in public areas, with a view to addreSSing the Library's concerns; it being noted that the CPSC heard
verbal presentations from M. Mitchell, Director, Quality Improvement, and L Marshall, Solicitor /I with respect
to this matter.

Legislative Authority - Smoking
Smoking in Ontario is regulated by provincial legislation (Smoke-Free Ontario Act). Smoking
can also be regulated by municipal by-laws, passed under the authority of the Municipal Act,
2001 (or the City of Toronto Act, 2006 with respect to Toronto).
Whether the provisions of the Smoke-Free Ontario Act apply or the provisions of the municipal
by-law apply depends on which provision is more restrictive of smoking. The Smoke-Free
Ontario Act provides in section 12 that if there is a conflict between sections 9 and 10 of that Act
and a municipal by-law, the provision that is more restrictive of smoking prevails.
Smoke-Free Ontario Act
Section 9 of the Smoke-Free Ontario Act provides "No person shall smoke tobacco or hold
lighted tobacco in any enclosed public place or enclosed workplace."
Under the Smoke-Free Ontario Act, an "enclosed public place" is defined to mean:
(a) the inside of any place, building or structure or vehicle or conveyance or a part of any of them,
(i) that is covered by a roof, and
(ii)to which the public is ordinarily invited or permitted access, either expressly or by implication,
not a fee is charged for entry, or
(b) a prescribed place

whether or

Agenda

Item

#

Page

#

2

DD
The Smoke-Free Ontario Act also specifically prohibits smoking in a school, a building or the
grounds of a private school, common areas in a condominium or apartment building or university or
college residence, day nurseries, reserved seating in a sports arena or entertainment venue, etc.
Section 12 of Ontario Regulation 48/06 under the Smoke-Free Ontario Act also has specific
provisions with respect to smoking within a 9m radius of any entrance or exit of certain buildings
(hospitals, private hospitals, psychiatric facilities, long-term care homes, and independent health
facilities). However, there is no similar specific prohibition with respect to any other public buildings,
such as libraries or municipal buildings.
Enforcement of the Smoke-Free Ontario Act rests with the Middlesex-London Health Unit and not
with City enforcement staff.
Municipal Act, 2001 - Smoking By-laws
The City's authority to pass smoking by-laws is found in sections 9, 10 and 115 of the Municipal
Act, 2001. As such, pursuant to section 10, the City may pass by-laws respecting: "4. Public
assets of the municipality acquired for the purpose of exercising its authority under this or any
other Act; 5. Economic, social and environmental well-being of the municipality; 6. Health, safety
and well-being of persons; 7. Any service or thing that the municipality considers desirable for
the public; 8. Protection of persons and property; 10. Structures, including fences and signs.
Section 115 of the Act states that, without limiting sections 9 and 10, a municipality may prohibit
or regulate the smoking of tobacco in public places and workplaces.
A municipality's authority to pass smoking by-laws appears to be quite broad. However, section
15 of the Act provides that if a municipality has power to pass a by-law under section 9 or 10 and
also under a specific provision of the Act, the power so conferred is subject to any limits on the
power contained in the specific provision. There is a clear limit on the power to pass municipal
by-laws, contained in subsection 115(3), which explicitly states that a by-law under that section
shall not apply to a highway.
115.(3) A by-law under this section shall not appiyto a highway but may apply to
public transportation vehicles and taxicabs on a highway. {emphasis added]
It would appear therefore that the City is not authorized to enact a by-law to prohibit smoking on
highways. It would appear that highways include sidewalks (see R. v, Wassityn, 2006 ONCJ
248). "Highway" is defined in the Municipal Act, 2001 to mean "a common and public highway
and includes any bridge, trestle, viaduct or other structure forming part of the highway and,
except as otherwise provided, includes a portion of a highway".
There is no provision in the City's smoking by-laws (Smoke Free Public Places By-law PH-10 or
the Smoke Free Workplaces By-law PH-11) to prohibit smoking on sidewalks (and as outlined
above it appears the City has no authority to prohibit or regulate smoking on highways or
sidewalks). There is also no provision in the City's smoking by-law to prohibit smoking outside
entrances or exits to public buildings.
Possible Actions to Reduce Congregations

of People Outside Public Buildings

1. Prohibit Smoking Outside Entrances / Exits to Public Buildings (other than on highways sidewalks)
The City might consider an amendment to its Public Nuisance By-law or Smoke-Free Public Places
By-law to prohibit smoking within a certain distance of any entrance or exit to a public building;
however such a prohibition would not apply to highways, including sidewalks. In order to be
considered a public nuisance, the matter must be one that, in the opinion of council, is or could
become or cause public nuisances.
The City of Calgary has a provision prohibiting carrying or possessing a lit cigarette, cigar or pipe
within 3 metres of an entrance or exit to a public premises. However, this prohibition does not apply
when on a public sidewalk.
The City of Vancouver also has a Health By-law which prohibits a person from smoking within six
metres from any opening into any building, including any door or window that opens, or any air
intake. However, the City of Vancouver has different legislative authority than municipalities in
Ontario. Vancouver has a Vancouver Charter authorizing it's Council to make by-laws for
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preventing, abating and prohibiting nuisances, for regulating the emission of smoke, and there does
not appear to be any exemption with respect to highways or sidewalks. Further, the province of
British Columbia has provincial legislation called the Tobacco Control Actwhich prohibits smoking
within 3 metres from a doorway, window or air intake of a building, structure of vehicle (if it is a
public place, a workplace, transit shelters, or common areas of apartment buildings or
condominiums or dormitories).
In 2009 the Council for the Town of Parry Sound directed staff to implement a by-law to prohibit
smoking within 9 metres of any municipal facility entrance (including Library, Operations
Department, Sewage Plant, Water Treatment Plant, Transfer Station, Municipal Office, Community
Centre, Public Washrooms, CP Stations and Chamber of Commerce Building).
The Corporation of the Town of Smith Falls passed a by-law in 2009 to prohibit smoking within 9
metres (30 feet) of all public entrances to Municipally Owned Facilities. The by-law sets those
facilities that are included as "municipally owned facilities".
The City of Peterborough prohibited smoking within a 9 metre radius surrounding any entrance, exit
or air intake of its municipal facilities (City Hall, any Fire Station, buildings owned by Peterborough
Utilities Group and Commission, Art Gallery, Downtown Transit Terminal, Parking Garage, Main
Branch of Peterborough Public Library, Social Services Department offices, Public Works Yard
offices, Pearson and Peterborough Day Care; Museum and Archives, Provincial Offences Offices,
Police Service offices).
The City of Sault Ste. Marie prohibits smoking within 15 metres of any entrance to the Roberta
Bondar Park Tent Pavilion, and prohibits smoking within an 8 metre radius surrounding the public
entrances to the John Rhodes Centre and the McMeeken Centre-Arena.
The City of Greater Sudbury's Smoking. in Public Places and Workplaces By-law prohibits smoking
within a 9m radius surrounding any entrance to a public building or workplace, but this specifically
does not include a public highway.
__
2. Prohibit Loitering in a Public Place / Enforce Streets By-law
The City might consider amending its Nuisance By-law to address loitering in a public place as the
Cities of Oshawa, Niagara Falls, and Municipality of West Grey have done. It may however be
difficult to prove or to convince a court that an individual smoking is, for that reason alone, "loitering".
Further, there may be an argument with respect to infringement of Charter rights.
The City might consider enforcing the Streets By-law with respect to obstructing a street (s. 2.1), or
interfering with public travel (s. 2.8). Again, however, it may be difficult to prove or to convince a
court that an individual smoking is, for that reason alone, obstructing a street or interfering with
public travel. Further, there may be an argument with respect to infringement of Charter rights.
3. Request Province to Amend Regulation 48/06
The Province could be requested to include in its Regulation 48/06 (section 12) the prohibition of
smoking within a nine metre radius surrounding any entrance or exit of public libraries.
4. London Public Library Licence to Use a portion of City Sidewalk
The library could seek a licence agreement with the City to use a portion of the City's sidewalk. It is
unknown at this time whether this would be a practical solution to the Library's issue.
Our office has received a letter sent on behalf of the London Public Libra
PREPARED BY:

Chair, London Public Library Board
Margaret Mitchell, Director, Quality Improvement,
Middlesex-London
Health Unit
Orest Katolyk, Manager, By-law Enforcement
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October 26.2010

Ms. Lyn Marshall
Solicitor II
Legal Department
City of London, PO Box 5035
London, Ontario
N6A4L9
Dear Ms. Marshall:

Smoking

and Loitering

at the Front of th-e Central

Library

Follow-up

We are writing, on behalf of the London Public Library, in response to your request for follow-up
information, required for your report back to the Community and Protective Services Committee as per
Council motion (2009-P07 -00) regarding the smoking at the Dundas Street entrance of the Central
Library.
In November

2009, the London Public Library Board approved

the following

motion:

It was moved by Controller Barber and seconded by Mr. Morgan that the City of London be alerted to the
matter of smoking at the Dundas Street entrance to the Central Library and seek assistance from tile City
and the Middlesex London Health Unit to resolve this mailer (L09/61.3)
In January 2010, the City Council directed the Civic Administration
and the Middlesex London Health Unit
. to review and report back with respect to possible revisions to the current by-law and/or enforcement
options, as well as the experience of other municipalities related to the regulation of nuisance smoking in
public areas, with a view to addressing

the Library's

concerns.

Civic Administration,
Library Administration
and the Middlesex London Health Unit met in March to
consider options:
by-law changes, changes to provincial legislation, deterrents such as music and
licensing.
In April 2010, Library Administration
made the decision to play classical music at the Central Library
entrance, under the canopy over the sidewalk.
This method has been used in a number of Canadian
cities to discourage loitering in public areas. The Library is pleased to report that, to date, this simple
method has worked to discourage loitering (and subsequently smoking) at the entrance.
It has created a
more welcoming and accessible entrance.
The response of the general public has been very positive.
Many individuals have commented that it improves access and that they enjoy the music itself. In June
2010, the Library Board received a verbal update from Library Administration
regarding the satisfactory
effect of introducing

of music at the entrance.
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The Library continues to be interested in pursuing the licensing option with the City in order to be able to
provide more direct control over the area by our Security personnel.
Discussions with the City are
underway to determine the feasibility of this direction.
The Library is not prepared, at this time, to pursue changes to the regulations of the Smoke Free Ontario
Act, as they might potentially apply to public libraries. We will monitor information on the progress made
in other municipalities
in the areas of smoking in public spaces and assess the need for any further
actions on the part of the London Public Library at a later time.
The Library
Enforcement
resolution

appreciates
the support of the staff of the Middlesex
Unit, the City of London's By-Law Enforcement
Office

London Health Unit, Tobacco
and Legal Department
in the

of this issue.

Yours truly,

Susanna Hubbard Krimmer
CEO & Chief Librarian
London Public Library

Jan Lubell
Chair .London Public Library Board

